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awoke to a bright light in my eyes. Then a face with a sar-

donic grin hove into view, The face spoke: “Do you know

where you are?”

I looked around at the gurneys and white coats. “A hospital?
How did I get here?”

e found you outside the entrance, lying on some black ice.”

My memory started to clear. “1 didn't see the ice,” I said.

“You could have seen it if you looked.”

“I did look,” 1 protested. “But it was invisible.”

He snorted. “As if that makes a difference. A danger need
not be ‘visually apparent’ to be open and obvious,” he said, as
if reciting 2 mantra. “Anyway, you saw the ice after you fell,
didn't you?™

: “Why, sure. Falling tends to draw your attention to
such things.”
~ “Well, if you could see it afterwards, then it must have been
open and obvious before.™

I let the non sequitur pass. “You keep saying ‘open and ob-
vious'” 1 replied. “Assuming the black ice was ‘open,’ it sure
wasn't ‘obvious’”

“Your grasp of our language is rather shaky,” said the man in
the white coat. **Open and obvious’ means 'open or obvious,” or

__meither open nor obvious, but foreseeable.”™

2 that the orderly was fluent in doublespeak, 1 moved

“Suppose the ice was open and obvious. How was I sup-
to avoid it? It stretched all the way across the walk o

;‘l_:e n:ac_to melt,® or not come here at all” It’'s not as :fpeople need
_care.LeIlhem eat cake!”

; = snorted again. “Who are you? Rip Van Winkle? This
hasn’t been Michigan for 20 years. It's called OpenandObvious

ind now.”

"1 was really confused now. “l was coming to the hospital.

ng along because of my arthritis...”

~ “Don’t matter,” he interrupted. “In Mlcbgau. landowners had

"o take foreseeable infirmities into account® But in Openand-

m Obvious Land, everyone is hale and hearty? We can all play hop-

~ scoich to avoid dangerous spots.”” Our lame can walk!"

“Our vision, too, is phenomenal. We can see in the dark.** We
can see ice™ or other dangers' under snow. Our eyes can pierce
the murky depths.® We can see around corners.” We can see
through other objects.” We can simultaneously see in multiple di-
rections.® We have eves in the backs of our heads."” We can even
see things that are apparent only from the viewpoint of others!®

“And it’s not just our vision,” he continued. “We have perfect
memory. Having once seen a danger coming in, we never forget
_ it when leaving.* And our concentration is preternatural: we are
~ never distracted, even when others are trying 10 distract us.”

' Why, we can even read minds!"®

“Can you really do all that stuff?” I asked in wonder.
- He leaned down conspiratorily and whispered, “No. But Tand-

: owners bave a right lo assume we can.”

“Sounds like the contributory negligence defense,” I observed.

“You're close.” he said. “Saying that there's no liability if the
patient should have anticipated even invisible danger™ is an-
other way of saying there’s no liability if the patient is contribu-
torily negligent.”® But we don't stop there: if the condition is
open and obvious, there is no liability even if the patient acted
perfectly reasonably.”

“So more like assumption of the risk?” I ventured.

“Now you're getting warm. After all. under the assumption of
the risk defense, what type of risk is assumed?”

“Let me guess. The risk of open and obvious dangers?”*

“Bingo.”

“But didn't the Supreme Court abolish assumption of the
risk?"" 1 asked.

“Sssh.” he whispered. “No one is supposed to remember that.
We flushed that down the memory hole.”

The orderly then gave me a cup of liquid and said, “Drink
this" I did, and immediately felt nauseated. After vomiting into a
bucket he thoughtfully provided, I gasped, “What was thae?”

“Isn’t it obvious? It was an emetic.”

“Well, why didn't you warn me?" I asked.

“You know that drinking liquids always involves some minus-
cule risk of choking. don't you?"

“I guess, but what...”

“Well, if an activity entails an obvious risk of any sort, that
makes all risks obvious, whether apparent or not.”® Anyway, it's
your fault for doing what I told you to do.”*

Seeing that 1 wasn't going to get any help here, I told the
orderly I was leaving.

“You aren't going out the same way you came in, are you?”
he asked.

“What choice do I have?”

“Well, we have another entrance, you know.”

“No, I didn’t know."

“Wouldn't have mattered if you did.™

“Is that entrance icy, too?” 1 enquired.

“Maybe it is, maybe it isn't. It's your burden to say.™

“How can I know until I actually try to use that entrance?”

“Now, it's comments like that that mark you as a foreigner.
A citizen of OpenandObvious Land is expected 1o just know
whether the other entrance is safer.”

His voice lowered. “Since you're not from around here, I'll let
you in on a little secret. The other entrance is also icy. But if you
slip there” he said triumphantly, “we'll simply point to the exis-
tence of this entrance to avoid liability. If you use a ramp instead
of steps, we'll say you should have used the steps.” If you use
the steps instead of the ramp, we'll turn around and say you
should have used the ramp.® If you stay on a walk, we'll say
you'd have been safer stepping off it** If you step off the walk,
we'll score you for that™

“But isnt it foreseeable that, if you provide a walk or en-
trance, people will use it?”

“Maybe in Michigan.® But in OpenandObvious Land, provid-
ing a second entrance climinates liability for both.”*

“Then when is a landowner liable for ice and snow?” I asked.



“Don’t you get it? He isn’t. Our robed friends have held thar
‘open and obvious’ encompasses hidden but foreseeable dan-
gers.® In the wintertime, ice and snow are ‘foreseeable’ every-

Sk where outside, whether yOu Can see them or ncvt.39 So all ice and

snow are open and obvious. Ergo, no hability for ice and snow.”
“Sounds like a revival of the natural accumulations defense,”
I observed. 3 : e 5 ;
 “Try the all accumulations defense. In OpenandObvious
“Land, a landowner is immune even for accumalations he artifi-
ciaiiy creates. In fact, the more brazen the landowner’s negli-
gence, the stronger the immunity. For example,” he said, drawing
a handgun from his pocket, * ‘see this gun I'm pomtmg at you?”
“Yeah.” . 3
BANG’ 5 5
“Ow! \ou shot met” I exdalmed mcredulousiy
- “Hey, the danger was open and obwous It's \our own fault 1f
- vou didn't duck. I gave you more warhing than the law requires,
. 50 quit y your whining. Be thankful I didn't kick you when you were
: ]ymg on the ICC, kicking people when they're down is a favorite
pastime here in O[:ut «ndObvious Land. \nyway, it’s only a flesh
wound. A dressmg will have you right as rain.”
“I thought the open-and-obvious defense apphed only to
premises and products ” 1 said through pain-gritted teeth.
“Maybe back in the day,” answered the man in white. “But
now it protects neghgent activities, 100,
Once he'd applied the dressing, I climbed off the gurney.
“Im getting out of here. No one responsible to anyone else,
. People doing wrong with ampumty This is as ‘bad as the state
of nature™ ~
“Worse!” he demurred “In the state of nature, mud be able
to resort to self-help. In OpenandObvious: Land we deny all legal
remedy, but will throw you in jail if you try your own remedy.”
~ Once outside, I recalled the black ice I'd slipped on earlier.

With nothing else to be done for it, I dropped to the ground and

: cra\s led over the ice on my hands and knees. As I looked about,
I saw that the other pedestrians were doing the same thing. All
but one, who was w -alking upright, with a servant strew ing some-
thing that looked like salt in his path. “Who is tha?” [ asked a
fellow-crawler. In hushed and reverential ‘tones she replied,
S A landowner ;
I resumed Crawling n

Editor’s note: The Mzcbzgan Bar journal welcomes stories
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Jobn Braden is a brzefwrzter for plamtzfﬁs attorneys in west-
ern M:ciu;\an

FOOTNOTES

1. Bukowski v Kendof], onpublished opinion per curiom of the Court of Appsals, issued
March 10, 2005 Docket No 251420} ludges Murray, Markey, and O'Cennell],
Unless othervise noted, off cases Csted are unpublished opinions of the M chngcn
Court of Appeals.

2. judges Bondstra, Borrello, Cooper Donofno Fitzgerakd, Fort Hood, Grobbs
Hoekstro, lunsen, Markey, Meter, Murphy, Murray, NeF, Soad, Sawvyer, Schuette,
“Smolenski, Whitbeck, and Zohra so observed in these decisions: judd v Eschman,
issued July 1, 2004 {Docket No 2466073} liudge Nelf dissented); Sablosky v Troin
Station Motel, issued Moy 21, 2005 {Docket No 260124} Desloover v Ryan's

Steck House, issued November 22, 2005 Docket No 2556608, Drake v WG
Invesiments, issved August 23, 2005 {Docket No 2607865 Manser v Felpausch
Food Cirs, issued August 11, 2005 [Dockat No 253595); Qates v Bedcby GMPS
Co, issued uly 19, 2005 (Dockef No 260842}; Hemon v Tulick, issued July 14,
2005 {Docket No 252854); Poolini v Kmart Corp, issved September 29, 2005
{Docket No 262461 Fortuna v foke Ted fac, issued January 19, 2006 iDocket
No 245463())

3, Haris v Sears Roebuck & Co, issued November 17 2005 (Dockef No 253546)
{ludges Murphy, Sawyef and Meter} ["open” and * “obvious” not sepcra’e
recunrements)

4. judgss Ccvoncgh Davis, Donomo Fitzgamld, Jonser, K.F. Keﬂy Meter, Morkey,
Mursay, Owens, Sowyer, Schuetie, Talbot, Whitbeck, Wilder, and Zaba sc held in
these decisions: Mallory v Plosinum Spors, issued March 16, 2006 {Docket No.
2576715 Danoyon v Heritage Square Aparments, ssued March 16, 2006 Docker
No 265807}; inurendine v CLA Assoc, issved March 21, 2006 {Docket No®
257775}, iofvente v Cherry Hifl Lanes Noith, issued December 21, 2004 [Docket
Mo 249551]; Higgins v Providence Hosp, issved January 17 2006 {Docket No
255384}, Brooks Burger King Corp, issved june 23, 2005 (Dodcef No 252576}

- Millhisler v i v, issued Sep ember 8, 2005 {Docket No 253559) Augushyn v -
Target Corg «ssued August 8, 2005 {Docket No 262238}, see also coses cited
inn38 A

= 5. }oyce 7, 249 Nich App 23’, 242, 642 NW2d 340 (2002) Uudges Saod,

- Bondsia, qnd Whitbeck} {fired resident nanny could hcve 1 her propedy
on a nonsnowy day [which would have been easier, since the oroperty might
have alieady been placed on the sidevalk by then]); Baille v Dietz Org, issued
November 25, 2003 {Docket No 242055) {judges Sawyer, Giffin, ard Smolenskil
ftenant could heve taken different route 1o dumpster, of waited for onather day for
perhaps sent her servant fo take out the rosh]); Hafey v Davis inc, issued August 16,
2005 {Docket No 253003} {Judges Borrello, Bandstra, and K F Kelly} thomeless
person could have come back later to inspect an apariment [afer ol it's not asifa
homeless person needs housing]}: Devine « Rubloff Dev Group, issued April 4,
2006 [Dacket No 259166) Judges Smofemm Donofrso and Owens); Koss v A &
A Transportation Serices, issued Seplember 21, 2006 [Docket No 269411) udges
Cavonagh, Markey, and Meter] fraxi driver could hove avoided a dark, ey porkmg
orea by porking in front, conbrary to his employer's prohibition [if's not as if be eds
o keep his job]l; fuller v Shooks, issued October 24, 2006 {Dockel Nao 26
{ludges Cavanagh, Bandstra, and Cwens}, - :

6. jcmes v Sandyook Village, issued July 18, 2006 {Docket No 267615 Uudge ! ‘f
Bandsira, and Zahro) fone frapped in a laundry room cauld have waited for
at the exif to dryj.

Bendstre, Covonagh, Cooper, Fitzgerald, Grn‘nn H. Hood KF Kefly,
Meter, Murray, Neff, O'Connell, Saad, Sawyer, Schuette, Smolanski
ck. and Wilder so held in these decas:ons McFarin v Ross Properies, is
2, 2003 [Docket No 242416} Vo'vnck v Bill's Automotive, issued Apni
£, {Docket No 238473); BUckenrreyef v Office Max, issved October 21,
2003 Docket No 242953); Feole v Ruggero's Restavrant, issued Apil 27 2004
Docket Mo 245047) Rosario v 16481 Ten Mile Rd. issued November 16, 2004 >
{Docket No 249919}, lacey v Peedless Mottress & Fumiture Co, issued Janvary 22,
2004 Docket No 242906}; loCross v Rankin Industrial Park, issued May 23, 2006
{Docket No 258953) {ludge Fort Hocd concurted in result only}; Stanton v fitness
Mgt Corp, issuad August 17, 2006 [Docket No 267623); Koss, supro; Shine v ;
MGM Grand Detroit, issued November 14, 2006 (Docket No 269381}, Cortro.
Robertson v Blue Water Oif-Co, 268 Mich App 588; 708 Nw2d 749 {2005}
udges Davis and Caoper, fudge K F. Kelly dissented;.

8. Ackerberg v Muskegon Ostecpathic Hosp, 356 Mich 596; 115 NWZd 290
{1962 Irmore safety precautions needed for users of hospirals),

9. Mann v Shusteric Enferprises, Inc, 470 Mich 320, 329 n 10; 683 NwW2d 573
{2004} {drunk patronl; Warber v Trinity Health Corp, issued August 21, 2003 :
{Docket No 239663 {Judges Zahr, Talbot, and Owens) {ambulatorly impoired
person on way to oquotherapy), Adams v Natf Chorch Residences, issued
December 11, 2003 [Docket No 242107) } lledges Covonagh, Jansen, and [
O'Connell} {no enhanced duty for seniorcitizen residencel: Szokacs v Botie Creek
Health Sys, issued January 25, 2005 {Docket No 250558] (Judges Hoeksira,
Cavanagh, and Borrello} [no fiability for sip on ice on Wway lo emergency room
entrance); Sherman v Henry Ford Hosp, issued November 6, 2001 [Docket No
224786} {Judges Whitbeck, Neff, and Hoeksira): laCross, supra farhritic unable fo
use steps ot other enfrance}




- 10

22.

23.

Ly

24,
4525;

26,

27.

judges |
" Teulel v chkzns 267 Mlch App 425 705 |-- v x"

Fasterday v Crossings |, issued August 16, 2005 {Docket MNo 2 53790) Yudges
Zohta; Cavanagh, and Owens} idonger avaidable bechse pots here and there

not covered by ice or snow); Budnick v Fanogan ssued March 28, 2006 {Dockei

No 257642} ljudges Owens, KF. Kelly, and Foit | 1 iplom id have

stepped in footpnnts in snow). E Al Sechi; 1210
. Haris, supra {unaven elevaior Foor ovordabln cecouse wheeichairbouns individual

could have Jepped over if. :
andsira, Cooper, Davis, Ftzgeraid

rell. Sowyer, Schuette, Tuﬁao* White, V
" o donger.obscured by « dcrkress W

271 MschAppél
'.f'“é‘l'}

Fiz wad and Smoienskx) fice berund asr

v, fnc 1ssuedn rr.h-u5 i
Ma ki, and Buth); Recto
1997 (Do 5 1847720 Uudges CL
Berrand v Alon Fom‘ inc, 4 :
Curry v Richey, issued
Markey, and Tatbet! lland
Appliance, issued jut ‘
and Borrello} [same cnalysas} Contrar Bertrand, supra atd
Nilihisler, supra {potron who saw nurse v -I ith @ 0
the nurse was walking awoy fom o
See on 4 ond 39,
Ghaffar
{odmiting that the open and ¢
laurending; supro fno sozcial aspect
by being careful fbufsaymg there is no li
sounds a lot ftke contributory neghgmce,]
Sodessiom v Hollond-Emery [umber Co, 114 Mich 83, 87 72 INW 1341857},
Felgner v Anderson, 375 Mich 23; 133 NW2d 136 {1965},

umitvre, Inc, fssued ﬁr_1y?1
roft Jnd lambi Contra i

P
Aarkman,

e 473 Mfch 16, 25-26; ooo NWQd 87 2005

- 28: Gfeene v A P Products, 475 Msch 502; 717 NW2d 855 {2006}, Burch v Bob

Evons Farms, issuodf = 165, 2006 Jocket No 269907} {;udges Whi '=_-'
Saad, ond Schuete! L

29, Crawlord v Defost Ertertainment, issued Augusr 22, 2006 {Dockef No 266’2 9

- udges KF Kelly, Morkev d aetev) flandowner immune for d«rec’nng a pm‘R)ﬂ

<< an foy spoll. {

supra (dcngpr was avoit :Lit even ﬁmugh p!cmhff was uncwore

30.

'd»sprmng the defense on the planih: Heams W B
red Febru:ry ié 2001 {Docke? lo 220123} Hudges

) ¢ N
aGE, jcmsen O&,onneﬂ Morkey, Sood, and Tolbo so held in
ag August 17, 2004 !Docket No 249073}

Dacket No 251223); Foicelli v
;"]305) <
‘No 245387 .

Randshio Bweﬂo Lavonugh ‘Cooper, Donofno
s, Hoekstrcx Forl Hood, Jansen, KF. Yeiy Meter, Murphy, -
i | Zaken held in these
Memezek v Knights
), iaumm v Sparow -

._m vqm..i [chff;Ce

Moriay,
decisions that o che
, A

Dates, supfo, GO{TS&‘
i ..wuefNo?ﬂ] ,«l S
: See nn 4 and 39

) ebruary 21, 2006 lDockef No 265863), Kelly vCIcry,
issued Februcry 7. 2006 fDocket No 255314} Munoz, supra; Watson, supr; Smlﬂ'
angahe Mat Corp, issued Avgust 2, 2005 {Docket No 255151} Dawood v
Stuort Frarke! Co, issu brrbe# 15, 2005 [Docket No 255054); Gammage,
supra; Chapman v Nat'l Ciy Bonk, issved March 1, 2005 {Docket No 252586, -
‘Woddel ingfon, issued Movember 1, 2005 {Docket No
Sloter v Brandle, issved june 23, 2005{ o +3
Knouf v KiB alses, ver 5, 2006,
¢ B »Bclo/ ad -
113} Drobot v Way, xssued !\ovembe( 2¥ 2000 {Docket No 2
a7 e v Fammer Jock, 469 Mizk 022 {2003]. In oddifion, judges Bor allo,
Donofrio, Filzgerald, Holbrook, H. Hood, Mefer, Owens, Sawyer,
Schuatie van, Talbot, ond Wilder hove <o held in thesedects;ons Mozha'n v
St Andrews Society, issued February 6, 2001 ;f s No 215483); Pelzner v

Aeiier, Tne, issued June 4, 2002 {Docket No 230448} Jocob v Continentof lanes‘,
issued March 4, 2004 (Docket No 244506}, Lezell v Hifler, Inc, issued lonuary 24,

2006 [Docket No 256415} Rambg, supro. Contra Hiner v Majica, 271 Mich App
604; 722 NW2d 9]4 [2008}; Nicaj v Eostlind Heot Treat, Inc, issued December
21, 2006 {Docket No 270428} {Judges Borrello, K F. Kelly, ond Wilder].



